,  . 


ADVANCED  CRIMINAL  LAW: 
SOME  CANADA/U.S.  COMPARISONS 


Fall,  1996 


Two  papers  by  M.L.Friedland  and  Kent  Roach 
arising  out  of  the  Two  Niagara  Project 


K.  Roach  and  M.L.  Friedland,  “Borderline  Justice:  A  Comparison  of 
Policing  in  the  Two  Niagaras'”,  to  be  published  in  the  American  Journal  of 
Criminal  Law,  forthcoming. 

M.L.  Friedland  and  K.  Roach,  “Borderline  Justice:  Choosing  Juries  in  the  Two 
Niagaras”,  in  draft. 


BOKA  LASKIN  LAW  LIBRARY 
UNIVERSITY  OF  TORONTO 


BORDERLINE  JUSTICE: 

A  COMPARISON  OF  POLICING  IN  THE  TWO  NIAGARAS 


K.  Roach 
M.L.  Friedland 


Faculty  of  Law 
University  of  Toronto 


September  1995 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/advancedcriminalOOfrie 


BORDERLINE  JUSTICE:  A  COMPARISON  OF  POLICING  IN  THE  TWO 
NIAGARAS 


I.  The  Setting:  Niagara  Falls . 5 

A.  The  Cities . 5 

B.  Crime  in  the  Two  Niagaras  . 10 

II.  Police  Organization  in  the  Two  Niagaras . 15 

A.  Regional  and  Municipal  Police  Forces . 16 

B.  The  Numbers  of  Police  Officers  in  Relation 

to  Population . 23 

C.  Styles  of  Policing  . 26 

D.  Patrol  and  Shift  Structure  . 30 

E.  Police  Unions . 31 

F.  The  Handling  of  Police  Complaints  . 34 

G.  Civil  Liability  . 37 

H.  Affirmative  Action  . 42 

I.  Weapons . 44 

J.  Summary  . 46 

EQ.  Police  Powers  and  Practices  . 46 

A.  Introduction . 46 

B.  Historical  Overview . 47 

C.  Right  to  Counsel . 54 

1 .  Right  to  be  Informed  of  the  Reasons  for 

Arrest  or  Detention . 55 

2.  Right  to  Counsel  . 56 

3.  The  Trigger  of  the  Right  to  Counsel  . 56 

a)  Identification  Line-ups  . 60 

b)  Traffic  Stops . 61 

c)  Breathalyser  Demands  . 62 

4.  Police  Behaviour  in  Reading  Suspects  Their 

Rights . 66 


11 


5.  The  Content  of  the  Warnings . 69 

6.  The  Availability  of  Counsel . 73 

7.  The  Effectiveness  of  the  Warnings  . 76 

8.  Waiver  of  the  Right  to  counsel . 78 

9.  When  Questioning  Starts  and  Stops . 81 

10.  Summary . 84 

D.  Search  and  Seizure  . 86 

1.  Historical  Overview  . 86 

2.  Search  and  Seizure  Law . 88 

3.  The  Interaction  of  Search  and  Seizure  Law  and 

the  Right  to  Counsel . 90 

4.  Investigative  Stops  Short  of  Arrest  . 92 

5.  Vehicle  Stops  . 101 

6.  Vehicle  Searches  . 104 

i.  Upon  Detention  . 104 

ii.  Upon  Arrest . 107 

7.  Searches  Incidental  to  Arrest . 109 

8.  Warrant  Requirements  and  Practices  .  Ill 

i.  Who  Issues  the  Warrant  .  112 

ii.  Probable  Course  Standards .  113 

9.  Summary . 120 

E.  The  Exclusionary  Rule . 121 

1.  Standing  . 122 

2.  The  Connection  Between  the  Violation  and  the  Evidence 

Sought  to  be  Excluded . 125 

3.  The  Rationale  for  Exclusion  .  128 

4.  Good  Faith  Reliance  on  Warrants .  132 

5.  Summary . 134 

IV  Conclusion  . . 135 


